RECEIVED
@) Southwestern Bell \1obile Svstems JUN 2 71995,

FEDERAL COMMUNICATIONS COMMISSION
OFFICE NF SECRETARY
Via Hand Delivery June 27, 1995
Wayne Watts Mr. William F. Caton DDCKH F HE C()P Y OR:G,NA]
Vice President Acting Secretary

neral Attorne far . . . .
Ge omey & Secrefary Federal Communications Commission

1919 M Street, NW, Room 222
Washington, D.C. 20554

RE: CC Docket No. RM-8643, Petition for Rulemaking
of Pacific Bell Mobile Services Regarding a Plan
for Sharing the Costs of Microwave Relocation

Dear Mr. Caton:

Enclosed for filing in the above-referenced proceeding
are the original and ten copies of the Informal
Supplemental Comments of Southwestern Bell Mobile Systems,
Inc. Please file these Comments among the papers in this
proceeding.

Please return a file-marked copy of the Comments to
our courier.

Thank you for your assistance.

Very truly yours,

Y=

Enclosures

17330 Preston Road
Suite 100A
Dallas, Texas 75252

Phone 214 733-2008
Fax 214 733-2004

No. of Copies rec’dﬂ&ko

List ABCDE



RECEIVED
JUN 2 71995

AT TON: FEDERAL COMMUMICATIONS COMMISSION
FEDERAL COMMUNICATIONS COMMISSION
Washington, D.C. 20554 OFFICF OF SECRETARY

Petition for Rulemaking )
of Pacific Bell Mobile Services )
Regarding a Plan for Sharing )
the Costs of Microwave Relocation )

Docket No. RM-8643

DOCKET FILE COPY ORIGINA

INFORMAL, SUPPLEMENTAL COMMENTS OF
SOUTHWESTERN BELL MOBILE SYSTEMS, INC.
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Pursuant to Section 1.41 of the Commission’s Rules,
Southwestern Bell Mobile Systems, 1Inc. ("SBMS") files these
Informal Comments to supplement the record in the above-referenced
matter.! As SBMS noted in its Comments in this matter, the PBMS
Petition raises a number of significant issues which should be
addressed in a Notice of Proposed Rulemaking.

SBMS is the high bidder for the licenses to provide PCS
services in the Tulsa, Oklahoma, Little Rock, Arkansas and Memphis,
Tennessee MTAs. SBMS is in the process of identifying and

relocating incumbent microwave licensees in these markets. As

! Pacific Bell Mobile Services filed its Petition for
Rulemaking on May 5, 1995 (the "PBMS Petition"). The FCC
established a comment cycle requiring initial Comments to
be filed on June 15, 1995, with Reply Comments to be
filed on June 30, 1995. SBMS filed Comments in this
Rulemaking in a timely fashion (the "SBMS Comments").
SBMS requests that the Commission accept these informal
comments in accordance with Section 1.41 of the
Commission’s Rules to facilitate the preparation of a
complete Notice of Proposed Rulemaking in these important
matters.



pointed out in the PBMS Petition and in SBMS’ Comments, there are
a number of issues which the Commission should address in a Notice
of Proposed Rulemaking.?

I. The Commission Should Establish Parameters
For the Definition of "Comparable Facilities

In the Commission’s current Rules a PCS operator has an
obligation to replace existing microwave facilities with a system
that is "comparable” to the existing 2 GHz system.’ In addition
to the requirement for a PCS operator to provide an incumbent
licensee with this facility, the incumbent licensee has one year
from their acceptance of these facilities to demonstrate the new
facilities were, in fact, not comparable to the former facilities.
At that point in time the PCS operator has an obligation to upgrade
these facilities previously accepted as comparable or reinstate the
incumbent licensee’s equipment which was previously relocated.*

Unfortunately, there is no standard established in the
Commission’s Rules to define what a comparable facility might mean.
This creates significant ambiguity for both the incumbent microwave
licensee and places the PCS operator at a significant disadvantage

attempting to negotiate the relocation of an incumbent licensee.’

SBMS has suggested in its Comments a number of additional
issues not raised in the PBMS filing which the Commission
should address.

See proposed Commission Rule at 47 C.F.R., § 101.69.

N See 101.69(e)(2). See attachment A.

This becomes particularly important in urban areas where
the existence of one or two microwave paths which, if not

relocated, may prevent the PCS operator from being able
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The Commission should in this NPRM seek comments on an appropriate
definition of comparability. This definition of comparability will
be particularly important when the PCS provider and incumbent
licensee are considering alternative media as a replacement for the
incumbent licensee’s microwave facilities.®

SBMS suggests that a minimum comparability standard be
established for both microwave facilities and alternative media

such as fiber. For a microwave facility to be comparable it should

have:

1. The existing channel capacity of the relocated path;

2. The same reliability as the relocated path;

3. The new frequency should have the same growth potential
in terms of the ability to expand the capacity of that
path in the new spectrum (i.e., 6 GHz or 11 GHz, etc.);
and

4. The availability for backup if, but only if, the existing

facility already provides redundancy.
In a similar vein, to meet the comparability standard, the

alternative media facility should have:

1. The existing channel capacity of the relocated path;
2. The same path reliability;
to turn on service. In light of the Commission’s

currently established two year voluntary negotiation
period, followed by a one year mandatory negotiation
period, this places incumbent licensees in the enviable
position of being able to place a PCS operative’'s
significant investment at risk.

6 ee 47 C.F.R.,§ 101.69(c)(2).
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3. The same growth potential; and
4. Diversity or alternative routing capabilities offered by
the existing microwave path.
SBMS would urge the Commission to seek comments on these issues in
any NPRM issued as a result of this docket.
II. The Commission Should Seek Comments on the

Viability of Narrowing the PCS Operator’s Obligation to
Pay "All Relocation" Versus "Reasonable Relocation" Costs

In proposed Commission Rule Section 101.69 the PCS provider
has an obligation to reimburse an incumbent licensee for
". . . payment of all (emphasis added) relocation costs, including
all engineering, equipment, site and FCC fees, as well as any
reasonable additional costs that the relocated fixed microwave
licensee might incur as a result of operation in another fixed
microwave band or migration to another medium; . . . ."’ This rule
creates an interesting dichotomy. In the first instance, the PCS
provider is to reimburse the incumbent licensee for all
engineering, equipment, site and FCC fees without any limitation
that these fees or costs be incurred reasonably or be reasonable in
amount. The same rule on the other hand limits additional costs to
"reasonable additional costs" that the incumbent licensee might
incur as a result of operation in another band.

The rules section by its own terms can be interpreted to place
no limits and to require no efforts on the part of the incumbent

licensee in incurring costs for relocated paths. SBMS would urge

ee Commission Rule Section 101.69(c)(1).
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the Commission to seek comments on the appropriateness of modifying
proposed Section 101.69(c)(1) to limit the payment of relocation
costs to costs that are reasonably incurred and/or costs that are
reasonable in amount. This rule definition should be considered in
addition to any maximum price cap as proposed in the PBMS Petition.
Since a reasonableness standard may prevent the costs from reaching
the cap. Without such a standard, the cap proposed by PBMS may
become a de facto floor. ®

ITI. The Commission Should Establish Specific

Rules for Dispute Resolution, Including Mandatory
Use of Alternative Dispute Resolution

As currently written, the Commission’s rules do not establish
a specific mechanism for, nor an obligation to participate in
binding arbitration. The Commission should seek comments on and
should establish rules requiring binding arbitration in the event
that an incumbent licensee and a PCS operator cannot agree on
either the comparability of facilities and/or reasonable costs
incurred in any relocation. In addition, SBMS urges the Commission
to utilize a model similar to the major league baseball model of
requiring the arbitrator to choose between the parties’ proposals.
This model should force all parties to suggest a commercially
reasonable price and terms and conditions during the course of the
negotiations since the arbitrator would be limited to choosing

between the two alternatives proffered by the parties.

See PBMS Petition at pages 7 through 10.
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While SBMS does not wish to overburden the Commission
resources, we would suggest that the Commission is the appropriate
arbitrator of these disputes. At a bare minimum SBMS would suggest
that the Commission seek comments on the identification of an
appropriate arbitrator, as well as comments regarding appropriate
arbitration rules.

IV. The Commission’s Current Rules Do Not Contain

Sufficient Definition of the Status of Incumbent
Primary and Secondary Microwave Paths

Under the Commission’s current rules, microwave paths operated
by incumbent licensees are entitled to relocation benefits only if
they are primary paths.’ This becomes particularly important
because the term "secondary" is a term of art in the industry. A
microwave path designated as secondary has certain obligations vis-
a-vis a primary licensee in the same spectrum. These obligations
include the modification of the system to eliminate any
interference with the primary licensee in that spectrum, the
obligation to turn off a path if it is interfering with a primary

licensee, and to accept interference from the primary licensee.'®

See proposed Commission Rule Section 101.69.

10 SBMS has in excess of 60 FCC cellular licenses, including
A-Band licenses in the Chicago, Illinois, Washington,
D.C., Baltimore, Maryland, Boston, Massachusetts and
Buffalo, Rochester and Syracuse, New York MSAs. In
addition, SBMS holds B-Band cellular licenses in markets
such as Dallas and San Antonio, Texas, Oklahoma City,
Oklahoma, Kansas City, Missouri and St. Louis, Missouri
MSAs. SBMS makes extensive utilization of 2 GHz
microwave paths in the operation of these cellular
licenses. As such, SBMS finds itself as both a PCS
operator which must relocate incumbent licensees and an
incumbent licensee which faces potential relocation by
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Pursuant to the NPRM for FCC Docket ET-92-9, the FCC's
microwave division issued a spectrum policy which stated that new
paths licensed after January 16, 1992, would be granted secondary
status. Public Notice, Federal Communications Commission issued
May 14, 1992; See Attachment B. 1In addition, the Commission went
through a period in 1992 and 1993 when microwave licenses were not
issued. SBMS has received microwave licenses issued after January
16, 1992 for new 2 GHz paths, which suggest that they are primary
in nature. Furthermore, SBMS has made major and minor
modifications for microwave paths that were originally licensed as
primary paths prior to January 16, 1992, and received licenses with
notations that these licenses are now secondary in nature. These
paths should have retained their primary status following the major
or minor modifications according to the May 14, 1992, Public Notice
(See Attachment B).

As a result, incumbent microwave licensees may find it
difficult to establish the primary status of microwave paths and,
therefore, find it difficult to establish their right to relocation
benefits under the Commission’s rules. The Commission should seek
additional information in this NPRM from other microwave licensees
to determine whether other licensees have experienced similar
results in licensing both new and modified microwave paths. If so,
then the Commission should establish rules which clearly delineate

information which an incumbent microwave licensee must provide to

other PCS operators.



establish its status as a primary licensee in a particular spectrum
and establish procedures to ensure that the Commission provides
licensees with this information.

The establishment of such rules will not only add clarity for
the incumbent licensees, but will assist the Commission in avoiding
enumerable disputes regarding an incumbent licensee’s right to
relocation benefits under the Commission’s rules. This could
become particularly important to the Commission should it assume
the role of arbitrator, as it will have the effect of limiting the
number of disputes which might arise and providing clear guidance
to all parties as to the rules to be applied in the event of any
disputes.

V. Conclusion

As noted in SBMS’ Comments in response to the PBMS Petition,
SBMS supports the establishment of a rulemaking to consider the
numerous important issues of microwave relocation. In addition to
the issues raised in the PBMS Petition and those issues identified
in SBMS’' Comments, the Commission should seek comment upon and
establish rules to address the concerns of both the incumbent
licensees and PCS operators as set forth in these Informal

Supplemental Comments.
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Respectfully submitted,

SOUTHWESTERN BELL MOBILE
SYSTEMS, INC.

. ral Attorney
17330 eston Road, Ste. 100A
Dallasy TX 75252

(214) 733-2000



Certificate of Service

I, Kristy Horton, do hereby certify that on this 26th day of
June, 1995, a copy of Informal Supplemental Comments of
Southwestern Bell Mobile Systems, Inc. in Support of the Petition
for Rulemaking of Pacific Bell Mobile Services, FCC Docket No. RM-
8643 was mailed, via Airborne overnight delivery to the following:

Jay Kitchen

President

Personal Communications Industry Association
1019 19th Street, NW, Suite 1100

Washington, D.C. 20036

Metropolitan Water District of Southern California
Shirley S. Fujimoto

Christine M. Gill

KELLER & HECKMAN

1001 G Street, N.W.

Suite 500 West

Washington, D.C. 20001

BellSouth Corporation

BellSouth Telecommunications, Inc.
BellSouth Enterprises, Inc.

BellSouth Wireless, Inc.

BellSouth Personal Communications, Inc.
William B. Barfield

Jim O. Lewellyn

1155 Peachtree Street, N.E.

Atlanta, GA 30309-3610

Charles Featherstun

David G. Richards

1133 21st Street, NW, Suite 900
Washington, D.C. 20036

Harold K. McCombs, Jr.

Janice L. Lower

Barry F. McCarthy

Michael R. Postar

Tanja M. Sonkwiler

DUNCAN, WEINBERG, MILLER & PEMBROKE
1615 M Street, N.W., Suite 800
Washington, D.C. 20036

Cox Enterprises, Inc.
Werner K. Hartenberger
Laura H. Phillips



Thomas K. Gump

DOW, LOHNES & ALBERTSON
1255 23rd Street, N.W.
Suite 500

Washington, D.C. 20037

Sprint Telecommunications Venture
Cheryl Tritt

MORRISON & FOERSTER

2000 Pennsylvania Avenue, N.W.
Washington, D.C. 20006

Jay C. Keithley

1850 M Street, N.W.
Suite 1100

Washington, D.C. 20036

W. Richard Morris
2330 Shawnee Mission Parkway
Westwood, KS 66205

City of San Diego

Raymond A. Kowalski

John B. Richards

KELLER & HECKMAN

1001 G Street, Suite 500 W.
Washington, D.C. 20001

UuTC

Jeffrey L. Sheldon

Sean A. Stokes

1140 Connecticut Avenue, N.W.
Suite 1140

Washington, D.C. 20036

American Petroleum Institute
Wayne V. Black

John Reardon

KELLER & HECKMAN

1001 G Street Suite 500 West
Washington, D.C. 20001

Association of American Railroads
Thomas J. Keller
Julia F. Kogan

VERNER, LIIPFERT, BERNHARD, McPHERSON

& HAND
901 15th Street, N.W., Suite 700
Washington, D.C. 20005



Cellular Telecommunications Industry Association
Michael Altschul

Randall S. Coleman

Brenda K. Pennington

1250 Connecticut Avenue, N.W., Suite 200
Washington, D.C. 20036

James L. Wurt:z

Margaret E. Garber

Pacific Bell Mobile Services
1275 Pennsylavania Avenue, N.W.
Washington, D.D. 20004

§

st it

\kpigty Horton

- 12 -



ATTACEMENT 3

(e) Licenses for Local Television Transmission Service stations that are assigred frequendies ailocated
o the broadcast senvices shall terminate simitanecusly with the expiration of the autharization for the
croadcast station to which such senvice is rencered.

§ 101.69 /Transition of the 2.11-2.13, and 2.16-2.18 GHz tands frem Cermmon Carmer Fixed
Vicrcwave Services and the 1.85-1.8G, 213-2.15, and 2.18-2.20 GHz tands from Private Cperational
~ixed Microwave Senvice to amerging technologies.

(a) Licensees proposing to implement senices using emerging technclogies (ET Licensees) may
negotate with Commoen Camer and Private Operational Fixed Microwave Service licensees (Exising
Licensees) in these tanas for the purpase of agreeing to terms under which the Existing Licensees
would refocate their operaticns to other fixed microwave bands or to other media, or altematively, would
accept a shanng arrangement with the ET Licensee that may result in an ctherwise impermissitie level
of interference to the existing licensee's operaticns. ET Licensees may also negotiate agreemernts for
relocation of the Existing Licensees' faclities within the 2 GHz band in which all interested parties agres
to the relocation of the Exsting Licensee's fadliies elsewhere within these tands. "All interested
partes” incdudes the incumbent licensee, the emerging technclogy provider or representative requesting
and paying for the relocation, ard any emerging techrology licensee of the spectrum to which the
incumbent's facilites are to be relocated.

(b) Common Carmer and Private Coerational Fixed Microwave licensees, with the excegtion of public
safety faclites cefined in paragraph (f) of this section, in tands alocated for licensed emerging
technclogy services will maintain primary status in these bands untit two years after the Commission
commences acceptance of apglications for an emerging technology services (two-year voluntary
negotiation periad), and untl cre year after an emerging technology senvice licensee inates
negotaticns for relocation of the fixed microwave licensee's operations (one-year mandatory negotiaticn
peried) cr, in bands allecated or unlicensed emeraing technolegy senvices, urtl one year after an
emergirg technclogy unlicensed equipment supplier or representative iniiates negetiations for
relocation of the fixed microwave licensee's operatons (one-year mandatcry regoiaton pered). VWhen
IT is necessary for an emerging technolegy provicer or representative of unlicensed cevice
manufacturers to negetiate with a fixed microwave licensee with operaticns in spectrum adjacert (o that
Ccf the emerging technclogy orevider, the trarsition schedule of the entity recuesing he move will

apply. Putlic safety faciiiies defined in paragraph (f) of this section will mairtain pamary status in
these bands until four years after the Coomission commences acceptance of applications for an
emerging technclogy service (feur-year voluntary negetiation penied), and urttll one year after an
emerging technclogy senice licensee or an emerging technology unilcensed equipment supplier of
representative iniiates negotiations for reiocation of the fixed micowave licensee's operations {cre-year
rmandatory negotigion pericd).

(c) The Commission will amend the operation licerse of the fixed microwave cperater to seconcary
status only if the following requirements are met:

(1) The service applicart, provider, licensee, or representative Lsing an emerging technology
guarartees payment of all relocation costs, induding all engineening, equipment site and FCC fees, as_
well as any reasonable, additional cests that the relocated fixed migowave licensee mignt inar as a
result of coeration in apcther fixed microwave band or migration to another medivmy

(2)_The emerging technology service entity cormpletes all acivities necessary for

_ implementing the replacement fadlities. | and ccst analysis of the relocation.
mmmmwbdaﬁfmrgmmnmﬁmmmm behalf, new

micewave requences and frequency.coordination;-and
(3) The emerging techinclogy service entity ouilds *he replacemernt system and tests i for

comearatility with the 2xising 2 Gz system
—\\




(d) Tre 2 Griz microwave licensee is not required to rslocate until the altemative fadliies are available
to it for a reasonable time fc make acjustments, determine comparahility, and ensure a seamiess

hancaff.

() If within cre year after the relocation to new faciliies the 2 GHz microwave licensee demonstrates
that the new fadliies are not comparable to the former fadlities, the emerging technology service ertity
must remedy the defects ¢r pay to relocate the morowave licenses back to its former or equivalent 2

Griz frequencies.

(f) Public safety fadlites subject to the feur-year voiuntary and one-year mandatory negotiation periods,
are *hose that the majonty of communications carmed are used for palice, fire, or emergency medical
senvices operations involving safety of life and property. The faclities within this exception are these
‘acilites currently licensed on a pramary basis purstart to the eligibility requirements of § 90.19, Police
Radio Senvice; § 90.21, Fire Radio Senvice: § 90.27 Emergency Medical Radio Senvice; and Subpart
C of Part €0, Specal Emergency Radio Services. Licensees of other Part 101 fadlities licensed on a
primary basis under the eligibiiity requirements of Part S0, Subparts 8 and C, are permitted to request
similar treatment upon demonstrating that the majority of the communications cammied on these faaliies
are used for operations involving safety of life and property
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4 PUBLICNOTICE

-

FEDERAL COMMUNICATIONS COMMISSION s
1919 M STAEET NW,
WASHINGTON, B.C. 20554

Nawy macs hiotalion 202/0338050.  Recorded Laurg of (elekaes and xis 202/6320002.
Masy 16, 1932

-

On Janudry 16, 19392, the Commission adopted a NaLige of dFroppsgd

(Notice) in ET Docket $2-3 tha:cggopqlca £o allecate
spectrum for amerging telecomzunications technalogies. %The
frequencies at {gsue currently are uged for fixed microwave
operation and {nclude 1850~1930, 2110~2130/2160-2180, and 213(«
2150/2180-2200 MHz. In the Nonige the Cosmissien stated thar its
goal is to angure the availabllity of the exisgting vacant 2 GHx
spestrun In these bands for ths devalopmant.of new gezvices and to
gigcourage possible speculative fixed service applications for
thiz gpectrun. Thorefore, applications for tew fixed micriwsve
faciliting- LAY LRy adoption: date-o0f-the Notice -will bo
ggiﬁs-c;nagzgxccauax:yza:zts:anlyf conditioned upon the outcame of

8 proceeding., :

Iin the iﬁiﬁial {inmplementation of this policy, the cunditicnai
secondary status was 3pplied to all major modifications to
axisting 2 Gz 'construction autdorizations oy licenses, in

accordance with 47 C.P.R. §§ 1.962 and 21.,27. Wa pecogniza,

howaver, that most major modificutions will not significantly

affacr the use and avalladility of exigting 2 GHz gpesctrun.

Therefore, the conditional gecondary status will pot be applied to

igdizéiztions of facilities licansed prior to January 16, 1952,
cluding:

any change in antenna azimuth;

Any change in antenna beam widex;

Any changa in chanhael loading;

Any changa in amigsion; .

Any change in statien locations

Any change in ownarghip O cORtIol;

Any increass in antenns height;

Any increase in suthorixed powers s

Any reductlon in authorized frequencies; and

Any addition of frequancles not in the 2 GHx band.

oCcoo000000O

W xiw0 delieve the conditional secondary status sihouid nci be
applied 4n csrcain gituations whgre sdditicnal linkz may b=
requirad to corplets a coémaunications netwoerk, or vhera ngy

- facilitles and/or frequencies ars cperationally coanected to a

A2



ATTACHMENT B Pg. 2 of 2

P

systum, licensed prior to Januazy i8, 1992, I these instancss,
1) u&li not apply the secondary conditienal status whan tha
spplicant makea & valid stidwing of its zeed for the facilities,

Yonazzuctien authorizstions or licenses granted &8 & rudRit of an
spplication £iled subsequent to the Noticsm snd dearing the
secondasy-use specisl conditlon will, as apprepriate, b Rodified
to tonform with this current policy and will de raiszaved on our
own motion. In ousez whaze t2e secondary conditien ramains .
afgliccb:e,.upp1$=¢nts 24y, if ehey Delleve ciycumstances wazsant,
£ile the abova dascrided lﬂoviag and roguest the condition de

rasovad,

Yor further information concerning this Pudlic Notice contiact Mike
NHayden, Chief, Microwvave Sranch, ¥rivate Radisc Bureau at (717)
A37-1421) Rodert James, Chief, Domestic Radie Branch, Comzmen
Carrier Bureau at (202) €34=1706; ox rred Thomas at (202) .
$53~8117, QOffice of Zaginearing snd Technology.



